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DEFAMATION BILL 2005 
Second Reading 

Resumed from 20 September. 

HON SIMON O’BRIEN (South Metropolitan) [3.15 pm]:  We are considering the Defamation Bill 2005, the 
objects of which are contained in clause 3.  They are - 

(a) to enact provisions to promote uniform laws of defamation in Australia; 

(b) to ensure that the law of defamation does not place unreasonable limits on freedom of 
expression and, in particular, on the publication and discussion of matters of public interest 
and importance; 

(c) to provide effective and fair remedies for persons whose reputations are harmed by the 
publication of defamatory matter; and 

(d) to promote speedy and non-litigious methods of resolving disputes about the publication of 
defamatory matter. 

I remind members, as they would see from the notice paper, that this bill is the subject of the fourth report of the 
Standing Committee on Uniform Legislation and Statutes Review, which I will be referring to in the course of 
making my second reading remarks.   

This is the last sitting day of this calendar year.  As is always the case at the end of the sitting year, the timetable 
is difficult to manage.  It is at such times that I think the house derives benefits from having a committee report 
available to it.  That is in part what committees are for: to look at bills away from the house and provide a report 
that facilitates debate.  I hope this report will assist in facilitating the debate before us now.  On page 2 of the 
committee’s report it notes - 

4.1 Defamation occurs where one person publishes material that damages the reputation of 
another.  The purpose of the law of defamation is to strike a balance between the right to 
reputation and freedom of speech. 

4.2 There is a distinction between civil and criminal defamation.  Civil defamation is a form of 
‘tort’ which is a civil wrong pursuant to which individuals bring legal action to protect their 
reputation and obtain a remedy such as damages.  Criminal defamation relates to situations 
where the nature of the defamation is such that it is considered appropriate for criminal charges 
to be brought and a criminal sanction imposed. 

The history of defamation is interesting.  It probably dates back to time immemorial; indeed, I think defamation 
proceedings derived from a desire to promote public order and to satisfy any affront to reputation, honour or 
dignity.  Traditionally, of course, in earlier times, when one’s reputation, honour and dignity was impugned or 
affronted, satisfaction was derived by direct and sometimes violent physical means. 

Hon Kim Chance:  It still exists to this day. 

Hon SIMON O’BRIEN:  As the Leader of the House points out, it still exists to this day.  Sometimes when 
people take offence at a remark that is given to them, they may seek immediate satisfaction or redress for that 
affront by assaulting the person who made the remark.  This is something that we have known for centuries.  A 
curious attempt at a civilised form of dealing with effrontery manifested itself in the now largely defunct 
tradition known as the duel, whereby someone would formally challenge another to combat, possibly even lethal 
combat, in order to obtain satisfaction for some insult or other damage to reputation.  The earliest defamation 
law in the British system seems to derive from that.   
Being aware of the hour and the day, I intend to fast-forward through history quite dramatically now to point out 
that the committee’s report at page 3 notes that the Australian Law Reform Commission in its 1979 report 
“Unfair Publication: Defamation and Privacy” recommended that there should be a codified uniform law on 
defamation in Australia.  In July 1980 the Standing Committee of Attorneys General - SCAG - got together to 
consider a uniform defamation law based on that Law Reform Commission report.  I have often thought that 
SCAG is a very appropriate nickname; it sounds just right.  During the early 1980s and through to the 1990s, 
efforts were made to progress the issue through SCAG with little success.  However, at state level in 2002 the 
New South Wales government appointed a task force to consider defamation law reform in New South Wales.  
Similarly in 2003 the Western Australian government appointed the Western Australian defamation committee, 
chaired by Mr Wayne Martin, QC, to inquire into defamation law in Western Australia.  Like the New South 
Wales task force, the Western Australian defamation committee recommended amendments to state law but 
indicated that a uniform national law of defamation was desirable.  Subsequently we find that that sequence of 
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events and those that followed gave rise to an intergovernmental agreement containing model defamation 
provisions.  A copy of that intergovernmental agreement is attached at appendix 3 of the report.  This bill now 
seeks to implement the key articles of the IGA.  Summarised by the committee on page 7 of its report are the 
central features of the articles as follows: the abolition of the distinction between libel, a written defamatory 
publication, and slander, a verbal defamation.  The second feature is the removal of the ability of corporations to 
sue for defamation unless they are non-profit organisations or corporations with fewer than 10 employees.  That 
provision relating to corporations is contained in clause 9 of this bill.  The issue for debate is whether 
corporations should retain the ability to sue.  That is a debate that will have to continue in committee; therefore, I 
will leave it for the moment.  The third feature is the retention and clarification of specific common law 
defences, including truth, absolute privilege, honest opinion and innocent dissemination.  The fourth feature is 
the introduction of a pre-litigation offer to make amends process, which includes an offer to publish a reasonable 
correction with a view to settling the dispute without litigation.  The fifth feature is the creation of a statutory cap 
on the amount of damages for non-economic loss at $250 000, together with the abolition of exemplary and 
punitive damages - again, that is a significant departure from the current regime.  The sixth feature is limiting the 
role of juries to determine whether a person has been defamed and leaving the award of damages to the judge.  
Finally, there are some provisions to clarify the approach to criminal defamation.  Criminal defamation is not, in 
terms of the agreement, required to be absolutely uniform across Australia.  The uniform system relates to civil 
defamation, although the bill obviously touches upon the area of criminal defamation.  However, criminal 
defamation is not necessarily part of the uniform scheme and will not necessarily be uniform between all states, 
even with the passage of this bill.   

I also draw the attention of the house to the question of parliamentary privilege.  I have already indicated that it 
is useful to have a committee report.  The report has been available to the house since I tabled it on 19 October.  
I will therefore refer to it in passing without having to repeat all the matters raised in it.   

Hon Sue Ellery:  It was a very comprehensive report. 

Hon SIMON O’BRIEN:  The committee members really should be paid more; I would say double what they 
get! 

Hon Sue Ellery:  The Chair especially! 

Hon SIMON O’BRIEN:  Absolutely!  One subject I will draw attention to, as it needs to be noted at this time, 
is the question of privilege.  Clause 27 contains the specific provisions that I am about to refer to.  When we go 
into committee, I will not revisit this matter but I will visit it now so that it is discussed in plenary session of the 
house before we adopt the policy of the bill.  Basically privilege has been extended in several ways under this 
defamation legislation.  That is pleasing and will be well received by members of the house.  The three ways in 
which it is extended are covered on pages 8 to 11 of the committee’s report.  They can be summarised as 
follows: firstly, proceedings in another Parliament, even overseas, are now to be protected by absolute privilege 
when published in Western Australia; for example, if one were to witness the proceedings of the House of 
Commons broadcast on the Internet.  It is a major change to have this provision now in a statute, and it cuts all 
ways.  The other dimension, of course, which automatically extends it is that this is also uniform legislation 
across all states of the commonwealth.  That is therefore a major development.  The second way in which 
privilege will be extended relates to the presentation or submission of documents to one of our committees to 
ensure that any doubt about the degree of privilege that attaches itself to documents presented or submitted to a 
committee is removed.  To the extent that there is any doubt that it is removed, the current law is at least 
clarified, but our committee believes that it is, in fact, extended somewhat.  Thirdly, privilege is also extended 
beyond our own state borders - a unique improvement and extension of the current situation.  It will be of great 
relevance if, as in the example given by our committee, let us say a parliamentary committee meeting in Perth is 
receiving evidence by video link from some other jurisdiction.  The example given in the report is someone in 
Darwin in videoconference with a committee in WA.  The privilege would then extend to that evidence obtained 
from beyond the state’s borders.  Similarly, if the committee travelled beyond Western Australia’s borders to 
receive evidence, that evidence would also be covered by privilege.  I guess we probably should send some 
committees away to test this concept in the future. 

The committee made a recommendation, which is also on page 11 of the report, that touches on this matter.  The 
recommendation states -  

The Committee recommends that during debate on the Defamation Bill 2005, the responsible Minister 
advise the Legislative Council about the extent to which clause 27(2) extends the operation of 
parliamentary privilege in Western Australia. 
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Again, because there is a need to facilitate our consideration today, if the desirable laws are to be available to the 
people at an early opportunity, I indicate to the parliamentary secretary who has management of the bill that I do 
not regard it as necessary, even when in committee, to stop on this clause.   

Hon Sue Ellery:  I was going to say in my response to the second reading debate that the committee has got it 
right. 

Hon SIMON O’BRIEN:  That is what I intended to suggest that the parliamentary secretary do.  If the 
committee has got it right, it would be a good thing to get that on the record again.  As I said earlier, it is better to 
include this issue in the second reading debate because we do not know when some future court or tribunal may 
have recourse to our second reading debate to clarify that it was the correct interpretation of the bill.   

Finally, it is appropriate to note that the bill repeals several acts from the nineteenth century.  One of those acts is 
the Slander of Women Act 1900.  I do not like to see old acts repealed lightly; that is, just because they are old.  
However, a nineteenth century act is certainly getting on a bit.  The Slander of Women Act 1900 contains one 
substantive provision.  That is -  

Words spoken or published after the passing of this Act which impute unchastity or adultery to any 
woman or girl shall not require special damage to render them actionable.   

I am confident the bill contains sufficient new provisions for the purpose of defending the reputation of people 
who are damaged by defamatory statements or publications.  I know the parliamentary secretary has researched 
this matter and will be able to tell us exactly how many times this 1900s provision has been used lately -  

Hon Sue Ellery:  I do not think she can!   

Hon SIMON O’BRIEN:  Therefore, together with several other nineteenth century laws that are now 
superseded, that provision will be repealed. 
The bill also makes amendments to the Criminal Code.  Those provisions are contained in schedule 4 of the bill.  
The appropriate time to canvass those provisions and their proposed substitutes is when we resolve ourselves 
into a Committee of the Whole House.  With those observations, the opposition supports the second reading of 
this bill. 

HON GIZ WATSON (North Metropolitan) [3.33 pm]:  The Greens are very pleased to support the 
Defamation Bill 2005.  We are keen for this bill to progress through Parliament rapidly.  The issue of defamation 
has affected the activities of quite a few activists.  There is therefore keen interest, particularly in conservation 
circles, for this bill to be passed. 

I wish to refer to some comments that were recorded in an Environmental Defender’s Office newsletter and with 
which we agree.  The EDO has had a thorough look at this bill, and it states in its newsletter -  

The Bill’s stated objectives which the EDO endorses are to refocus the law in order to: 

1. Make uniform laws across the States. 

2. Vindicate the reputation of the defamed person rather than obtain compensation for that 
person. 

3. Preserve the common law, which is not codified by this reform, and will remain in place, 
except as amended by these laws.  For example, the common law test of what is defamatory 
will remain untouched i.e, a publication (verbal or written) that tends to lower the reputation of 
someone in the eyes of others. 

4. Achieve a balance between free speech and harmful speech.  The latter is particularly 
important in the current political climate of fear, intolerance and racial vilification. 

These are matters that we have discussed in this place recently.  The newsletter states also -  

On 17 August 2005, new civil defamation laws were introduced to the WA Parliament.  These were 
prepared following the 22 March 2005 meeting of Attorneys-General of the States and Territories in 
response to federal government threats to introduce new defamation laws if the States had not done so 
by January 2006.  The new laws are expected to be passed by 1 January 2006, and to be uniform across 
all States and Territories.  

The newsletter goes on to quote from the explanatory memorandum and states -  

“Clause 9 provides that generally a corporation does not have a cause of action for defamation of the 
corporation.  However, a corporation will still have a cause of action for defamation if, at the time of 
the publication of the defamatory matter: 
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(a) the objects for which the corporation was formed did not include financial gain for its 
members or corporators, or 

(b) the corporation employed fewer than 10 persons and was not related to another corporation, 
and the corporation was not a public body. 

The proposed section will not preclude any individual associated with a corporation from suing for 
defamation in relation to the publication of matter about the individual that also defames the 
corporation.” 

It also notes that only New South Wales currently limits the rights of corporations in a similar way.   

Some points to ponder: The era of the Strategic Litigation Against Public Participation (“SLAPP”) suit 
may not be over, once the bill is passed.  If you defame someone identifiable in a corporation while 
slagging the corporation, that person can still sue you in their own name.  It’s the same principle that 
currently operates with government agencies.  You cannot defame a government agency but if your 
comments defame an identifiable person within the agency, even if that person’s name is not used, a 
suit may follow. 

Furthermore, corporations can still rely on tort laws regarding injurious falsehood and trade practices 
laws, if a publication attacks their trading practices in a way that is misleading. 

The newsletter then goes on state that the best aspect of the new reforms is the offer of amends.  It then sets out 
the requirements of an offer of amends and notes that a “publisher” is the person who utters a defamatory 
statement, and an “aggrieved person” is the person about whom it is made.  It then goes on to describe the 
amends process and states - 

•  The aggrieved person serves a written notice on the publisher setting out the defamatory 
imputations (a ‘concerns’ notice). 

•  If a publisher needs further particulars than those in the concerns notice, the publisher can 
request them from the aggrieved person, and a further 14 days is provided for the aggrieved 
person to respond.  In the absence of any response, however, the aggrieved person is deemed 
not have to given a concerns notice at all. 

•  Generally, the publisher has 28 days from the date he or she receives the concerns notice in 
which to offer to make amends.  However, no offers of amends can be made after court action 
has commenced.  As a result, there is risk if one waits too late in the 28 day timeframe to make 
one’s offer of amends. 

•  An offer of amends is taken to be without prejudice, which means it cannot be used in court 
actions.  It must be in writing and can be limited to particular defamatory imputations.   

•  An offer of amends must include an offer to publish a reasonable correction of the matter in 
question, and an offer to take reasonable steps to alert other persons who have received the 
defamatory matter.  It must include an offer to pay the expenses reasonably incurred by the 
aggrieved person before the offer was made and when considering the offer.  It may also 
include other offers to redress the harm suffered, including an apology or the payment of 
compensation for loss. 

•  The publisher can withdraw an offer of amends by notice to the aggrieved person and remake 
it within a further 14 days, providing s/he is genuinely attempting to resolve the concerns. 

Once the aggrieved person has accepted the offer of amends and it has been carried out, the aggrieved 
person cannot take or continue a defamation action in relation to the entire defamatory matter even if 
the offer of amends was limited to certain defamatory imputations only.  An aggrieved person who 
refuses an offer of amends risks losing an action commenced after an offer of amends is made: failure 
to accept a ‘reasonable’ offer to make amends is a complete defence, provided the publisher made the 
offer as soon as practicable after becoming aware that the matter was defamatory and the publisher 
stood ready to implement the terms of the offer of amends right up until the trial of the defamation 
action.  What constitutes a reasonable offer is determined by a court. 

The courts can also enforce the terms of an offer of amends against the publisher. 

Offers of amends by one party do not affect the liability of others.  Each publisher therefore has to make 
his or her own offer of amends.  
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The courts will only be able to award damages in the nature of compensation under this Bill.  Clause 37 
expressly precludes an award of exemplary damages, which are the kind of damages courts may award 
to make an example of the publisher.   

Also, an apology tendered during settlement discussions will not amount to an admission, which should 
enable people to settle their own demands for amends without relying on assistance of a specialist 
defamation lawyer.  

The next point is about the defence of truth and reads - 

The defences which include “truth” alone: that is, if the thing that was said of someone was true, this 
provides a defence and nothing more needs to be proved.  By contrast, in NSW, to rely on the truth 
defence, the thing that was published or said must not only be true, but also in the public interest.  
Therefore, you cannot gossip truthfully about your neighbour’s more undesirable habits without risking 
a defamation claim in NSW unless it is also in the public interest to be said or published. 

In WA, as long as it is true, the thing can be said with impunity.  

That means that we can all continue to knock ourselves out gossiping as long as we stick to the truth.  

The point Hon Simon O’Brien has just made about the abolition of the out-of-date Slander of Women Act 1900 
is also important, together with the distinction between slander and libel.  It continues - 

This Act was passed in order to provide an amendment to the law of slander, which required proof of 
special damage (i.e. economic loss) in order to make your case in court.  It reads as follows  - 

“Words spoken and published, after the passing of this Act,  

I will not repeat the rest of it because Hon Simon O’Brien has already referred to unchaste and adulterous 
women and girls.  That is the limit of the detail of the comments I have received on this bill.  However, in 
September we also received correspondence from an organisation called Free TV Australia.  I will read that 
organisation’s comments, which provide additional support for this bill - 

We are writing to you on behalf of the Combined Media Defamation Reform Group . . . to express our 
support for the Western Australian Defamation Bill 2005.  We believe that the draft bill represents a 
significant achievement and provides a framework for the achievement of uniformity and further 
improvements to the law of defamation.  

I have been threatened three times with defamation suits, so I trust this bill will go a long way towards ensuring 
that people who seek to make comments, particularly about large corporations, are able to do so without the 
threat of SLAPP suits, as they have come to be known.  Increasingly they have become a method by which large, 
cashed-up corporations have silenced their critics.  The government should be congratulated for introducing this 
bill.  It will go a considerable way to ensuring that free speech is alive and well in WA.  

HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [3.43 pm]:  I thank members for their 
contributions, particularly the brevity of them, given the day on which we are dealing with this legislation.  As I 
did by way of interjection during Hon Simon O’Brien’s comments, I commend the fourth report of the Standing 
Committee on Uniform Legislation and Statutes Review on the inquiry into the Defamation Bill.  I will address 
my remarks to some of the issues that the committee asked be drawn to the attention of the house.  The 
committee’s only recommendation states - 

The Committee recommends that during debate on the Defamation Bill 2005, the responsible Minister 
advise the Legislative Council about the extent to which clause 27(2) extends the operation of 
parliamentary privilege in Western Australia. 

As I indicated also by interjection during Hon Simon O’Brien’s remarks, my advice is that the committee’s 
assessment and the examples set out in the committee’s report are indeed correct.  These provisions will apply to 
other jurisdictions in Australia and overseas.  The bill extends parliamentary privilege to the work of a 
parliamentary committee seeking to take evidence from someone not in Western Australia by videoconferencing 
or a parliamentary committee visiting another jurisdiction and seeking to take evidence.   
The other matters raised in the report are contained on page 14 of the report and refer to the repeal of section 361 
of the Criminal Code.  It reads - 

Section 361 of the Criminal Code currently provides for enhanced penalties in relation to the 
publication of defamatory matter relating to the conduct of Members of Parliament in their capacity as a 
Member, by strangers.  Apart from the broad reasons of the Western Australian Defamation Committee, 
it is not clear why this section is to be repealed.  As it relates to Members of Parliament, the Committee 
draws the repeal of this section to the attention of the House. 
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All the penalties remain the same but are now capped at $250 000.  However, there remains an exemption.  
When it can be demonstrated that the damage is aggravated, the courts can apply a higher penalty.  That is where 
those matters that perhaps would have previously fallen under section 361 of the Criminal Code can be 
addressed.  

Section 363 created an offence of publishing or threatening to publish with intent to extort money.  That is being 
repealed and the matters are now covered by provisions in the Criminal Code.  I draw the attention of the house 
to the typographical error in paragraphs 8.33 and 8.34 of the report, in which clause 27 is referred to as clause 
17.  The correct clause is 27.  

In paragraph 8.34 the committee drew the attention of the house to absolute privilege and discussed whether it 
applied to a person appointed under the authority of a statute who holds an inquiry and publishes some findings 
as a result of the inquiry.  My advice is that clause 28(4)(c) and (d) of the bill will extend absolute privilege to 
those persons.  It will maintain the protections for the inquirer authorised by statute or government.  When the 
government, and not the statute, authorises a publication - for example, if the government sets up an inquiry - 
privilege will be extended.  

The other question raised by the committee is referred to in paragraph 8.35 and is about whether the criminal 
proceedings operate as a bar to pursuing civil proceedings at the same time.  The report notes that the model bill 
contains such a clause but there is no equivalent in the bill.  The WA principles do not prevent criminal and civil 
proceedings being initiated at the same time.  In fact, that is something the courts manage.  The government 
indicates that it does not need to include that because our courts manage that perfectly well now.  
I thank members for their contributions and the committee for the work it has done.  I commend the bill to the 
house.  
Question put and passed. 
Bill read a second time. 

Committee 
The Deputy Chairman of Committees (Hon Graham Giffard) in the chair; Hon Sue Ellery (Parliamentary 
Secretary) in charge of the bill. 

Clauses 1 to 8 put and passed. 

Clause 9:  Certain corporations do not have cause of action for defamation - 
Hon SIMON O’BRIEN:  Clause 9 states - 

(1) A corporation has no cause of action for defamation in relation to the publication of 
defamatory matter about the corporation unless it was an excluded corporation at the time of 
the publication. 

(2) A corporation is an excluded corporation if - 

(a) the objects for which it is formed do not include obtaining financial gain for its 
members or corporators; or 

(b) it employs fewer than 10 persons and is not related to another corporation, 

and the corporation is not a public body. 
Under this proposed law, a corporation will not be able to sue for defamation unless it is a not-for-profit 
organisation or it employs fewer than 10 persons.  The balance of clause 9 refers, firstly, to the way in which 
part-time employees are to be taken into account as an appropriate fraction of a full-time equivalent in trying to 
work out whether a corporation has 10 employees, more or fewer.  That is an indication to me right now that 
there will potentially be some problems with this provision.  Subclause (4) contains a provision for determining 
whether a corporation is related to another corporation.  Subclause (5) states - 

Subsection (1) does not affect any cause of action for defamation that an individual associated with a 
corporation has in relation to the publication of defamatory matter about the individual even if the 
publication of the same matter also defames the corporation. 

Finally, subclause (6) contains definitions of “corporation” and “public body”. 
A number of people have expressed concern about this matter in a number of fora, because it shifts the 
defamation law from the current situation in which corporations can sue when defamed to a situation in which, 
unless a corporation is an excluded corporation - that is, a not-for-profit organisation or one that has fewer than 
10 employees - it cannot sue for defamation.  Not surprisingly, this has excited a bit of comment from those who 
observe the development of defamation law in this state - a relatively small number of people though that 
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probably may be.  One of them is me.  Therefore, I have looked at this provision, discussed it in briefings and 
observed some other debate.  I have discovered that, according to the government, the starting point for this law 
insofar as it affects corporations was that corporations should not be able to sue, full stop.  That was the starting 
point, and in fact the reference to excluded corporations - that is, those that are not-for-profit organisations or 
those that employ fewer than 10 people - was some sort of compromise to recognise that a need could arise for 
them to sue for defamation, and reasonably so. 
I support the view that there can be all sorts of situations in which corporations may need to seek recourse to the 
court to defend themselves from the consequences of defamatory statements or publications.  The parliamentary 
secretary will note that I have already slipped into the spirit of the bill by not distinguishing between libel and 
slander and simply referring to defamatory material, whether verbal or in some other medium. 
There have been some contrary views about this matter.  Some people think that if a corporation has the power to 
sue, it will manifest in some giant, malevolent, monolithic body using its financial muscle and its access to 
courts, lawyers and other desirable professionals to repress its opponents or those who want to criticise it.  
Conversely, there are those who hold the opposite view.  I have heard all those views, and I believe there are a 
lot of views in between.  We have already heard from Hon Giz Watson in the second reading debate.  Even 
though I was outside the chamber on urgent business, I was listening to her contribution.  She referred to 
SLAPP.  I think that is meant to be a play on words for the colloquialism that one can restrain people from doing 
or saying things by slapping a writ on them.  Therefore, we have the contrived acronym SLAPP, which stands 
for strategic lawsuits against public participation.  There is a group that is sympathetic to that view and the 
dangers of the SLAPP mentality, which I had not heard of until I researched this bill.  Those people find it 
attractive to adopt the view that corporations should not be allowed to sue for defamation, full stop.  Conversely, 
there are people involved with corporations who want the capacity to defend themselves.  One example that was 
given in the debate was the situation in which there is a small group of, say, three or four doctors who form 
themselves into a corporation within the relevant definition.  What happens if they are defamed in a way that 
would stop people using their medical practice, which would affect them adversely? 
I note that the government has responded - indeed, the intergovernmental agreement contains a response - with 
this so-called compromise measure.  We do not have the opportunity now to do full justice to this subject; that is, 
to talk it out and place on the public record all the aspects of this defamation law right now.  I do not think that 
fatally wounds our capacity to debate the issue.  However, I am explaining, for the record, why we will not go 
down every hole or every dale this afternoon.  We simply will not have the opportunity to do that.  I make the 
observation that this provision about whether corporations can access the courts for defamation matters has been 
agreed nationally and is part of the uniform agreement.  Therefore, there is no capacity, if we want to stay within 
that framework, to say that we will not have this clause.  However, I can inform the chamber that members on 
our side are not comfortable with clause 9.  We voted against it in the other place and we will vote against it in 
this place.  I do not think we will divide on it, but the point must be made.  In doing so, I acknowledge what the 
government has said in briefings, in the notes it has provided, in the explanatory memoranda to the bill and in 
debate etc.  If corporations have suffered damage through a maliciously defamatory campaign, avenues for 
redress are available to them either through the Trade Practices Act, the tort of injurious falsehood or the slander 
of title laws, which are sometimes known as trade libel or the slander of goods provision.  However, our concern 
is that those avenues for redress do not necessarily cover every situation that may arise whereby a corporation is 
materially harmed by someone’s defamatory campaign or remarks.  They should be entitled to redress, which is 
why we will oppose clause 9.  I am not chest-thumping for the sake of it.  However, if clause 9 remains as it is 
printed, it will not affect our support of the bill. 

Hon SUE ELLERY:  I appreciate the remarks by Hon Simon O’Brien.  The comments he made in the last few 
seconds about the explanations that have been given to him is an accurate description of the balance that all 
jurisdictions across Australia reached when determining how to resolve this question.  It is worth noting for the 
record that I am advised that all jurisdictions have passed this legislation.  I understand that Western Australia is 
the final jurisdiction to do so.  In the final analysis, the view was taken that alternative options are available to 
corporations that are not available to individuals.  Other remedies to recover losses caused by damaged 
reputations, for example, include the tort of injurious falsehood and the commonwealth Trade Practices Act 
remedies for misleading, deceptive or unconscionable conduct.  I understand that one of the reasons all 
jurisdictions adopted the clause within the model bill is that large and powerful corporations should not be able 
to use the threat of defamation proceedings to stifle public debate.  Unlike most individuals, corporations may be 
in a position to fund publication of their views in a public debate through advertising, public information 
campaigns and the like in the course of defending their position.  Although I appreciate the concerns the 
opposition has raised, the government will not agree with the opposition.  On balance, all the jurisdictions 
decided that the clause that appears before us now is appropriate, given the other options that are available to 
corporations. 
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Hon GIZ WATSON:  I will also curtail my comments because it is important that we pass this bill before we 
adjourn this evening.  I would love to have a spirited debate with Hon Simon O’Brien about who has done what 
with regard to defamation.  I am acutely aware that a very large corporation is currently suing two federal Greens 
members in an outrageous action that includes other forest activists.  The same company is busy logging 
Western Australian forests.  These types of strategic lawsuits against public participation are alive and well, 
thanks very much. 

Clause put and passed. 

Clauses 10 to 23 put and passed. 

Clause 24:  Scope of defences under general law and other law not limited -  
Hon SUE ELLERY:  I move - 

Page 19, line 25 - To delete “or” at the end of the line and insert “of”. 

I understand this amendment corrects a typographical error. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 25 to 31 put and passed. 

Clause 32:  Defence of innocent dissemination - 
Hon SUE ELLERY:  I move - 

Page 32, line 12 - To insert after “operator” the words “or provider”. 

Subclause (3)(g) will now read “an operator of, or a provider of access to, a communications system by means of 
which the matter is transmitted, or made available, by another person over whom the operator or provider has no 
effective control; or”. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 33 to 48 put and passed. 

Schedule 1:  Additional publications to which absolute privilege applies - 
Hon GIZ WATSON:  I have raised an issue regarding this schedule with the parliamentary secretary hoping 
that the government might consider moving an amendment.  The schedule is for additional publications to which 
absolute privilege would apply, but as it stands it has no provisions.  The provisions will be added to it subject to 
clause 27, which is the clause in the main part of the bill that deals with absolute privilege.  The matter I was 
asked to raise in Parliament was referred to me by the Environmental Defenders Office WA regarding matters 
before the minister, the appeals convener or any appeals committee under part 4 of the Environmental Protection 
Act.  The current proceedings under those various appeals processes mean that if a member of the public raises a 
matter that is thought to support an appeal, that information is used to assist the proponent to prepare and 
strengthen the case for environmental approval applications.  The intention of seeking to include these 
proceedings under schedule 1 is that they would be subject to absolute privilege.  That would basically mean that 
those hearings were considered in private.  The advantage is that anybody bringing an appeal before an appeals 
committee, appeals convenor or the minister, for that matter, could be assured that the information would not be 
used by the proponents in their case.  I had this conversation with the parliamentary secretary.  I understand that 
the government will not entertain this amendment, but I wanted to put on the record that it was something that 
we had sought to have included. 
Hon SUE ELLERY:  The honourable member is correct in that we had a discussion in which she flagged to the 
government that she was seeking our view on whether we would agree to such an amendment.  The reasons we 
say we should not proceed with an amendment are that the effect of absolute privilege is that any relevant 
publication, matter or comment is then immune from the action of defamation even if the publication of it was 
motivated by malice.  That has resulted in absolute privilege being kept within very strict bounds by common 
law.  It has been largely confined to parliamentary and judicial proceedings.  The procedures that the honourable 
member was referring to are the processes by which the appeals convenor and the appeals committee are 
required under the Environmental Protection Act to consider and report to the minister on the appeal, and also 
the decision-making role of the minister.  We would say that in those cases it is possible that hearings can be 
held, but that they are in fact much broader proceedings than hearings.  All sorts of forms of public consultation 
can take place during the course of considering those matters.  That makes the process much broader than the 
very strict and rigid provisions for a parliamentary or judicial inquiry.  Therefore, although some elements might 
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be common, because the process has the capacity to be so much broader, we say that it is far too broad for us to 
apply absolute privilege in those circumstances. 
Schedule put and passed. 
Schedules 2 and 3 put and passed. 
Schedule 4:  Amendments to The Criminal Code - 
Hon SIMON O’BRIEN:  Schedule 4 lists the amendments to the Criminal Code.  We note that section 53 is 
being repealed in its entirety.  Section 53 of the Criminal Code relates to the defamation of foreign princes.  This 
repeal is obviously an ongoing part of the Attorney General’s obsession with deleting such references from our 
statute book. 
Hon Sue Ellery:  I think your obsession is the same. 
Hon SIMON O’BRIEN:  I disagree.  The Attorney General is the one with the obsession.  However, if the 
parliamentary secretary wants me to demonstrate the degree of my obsession - 
Hon Sue Ellery:  I do not. 
Hon SIMON O’BRIEN:  I make the observation because we have to note this in passing, but I will leave it at 
that.  The other changes are set out, summarised and discussed at pages 13 and 14 of the fourth report of the 
Standing Committee on Uniform Legislation and Statutes Review.  It is to be noted that at appendix 5 of that 
report, for members’ convenience, we have set out those clauses that are to be repealed and in some cases 
replaced.  What I put to the parliamentary secretary is this: why have we repealed these matters in the Criminal 
Code, such as sections 361 and 363?  Section 361 currently provides for enhanced penalties for the publication 
of defamatory matter relating to the conduct of members of Parliament.  It is not clear why that is being repealed.  
I ask to be provided with some advice.  Section 363 creates an offence of publishing or threatening to publish 
defamatory matter with intent to extort money, which is a serious offence, I would have thought.  I would like to 
know why we are repealing that.  Finally, I ask similar questions about the to-be-repealed section 353 and also 
ask whether the replacement under clause 27 is adequate to cover that which is being repealed. 

Debate interrupted, pursuant to sessional orders. 

[Continued on page 8008.] 

Sitting suspended from 4.15 to 4.30 pm 
 


